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E-9235-1.- UIIIENEI I.TAIERIAL TRESPASS PRSVENTION AND ABASEI.TENT

b. Uee Authorizatione. Unauthorized uee nay be legalized,
following regolutton of the treepasa, under a uae authorization if the use ie
congLstent with or doee not conflict with BLlt plana and management Programs.
Satl,sf,actory arrangenents for settlenent of treapaee liabllity nuat usually be
completed prior to authorizing any contlnued uee.

Continued operation may be allowed for a short-term on an interim basls,
following tfaltffty paynent, to prevent unneceEEary shutdown in operations and
provide the BLlt time to arrive at a decigion to terminate or to authorize the
use. In arriving at thtg decision the authortzed officer ehould congider the
nature of the treapaEa, the trespasEerE past record, and the effect
authorization may have on deterrence of future trespaaa. Authorizations
ghould be struqtured so that they do not reward treapaseers or create
incentives f,or f,urther treepase. See also Chapter VI - l{lneral Uaterial
Trespass Regolution.

D. Procesglno of Mininq Claln P1ans and Notices Under 43 CFR 3809
Recnrlations for Suspected Comnon Varietv l,tineralg.

1. Processinq of Plans Under 43 CFR 3809 Requlations. Prevention of
mineraL materiale treEpaae ehould be congidered during proceEsing of a PIan of
operation (POO). Fbr poet-July 23, 1955-, mining claine processing of a PoO
silmittea for ilai.ne euspected-by the BLM to be located f,or common variety
minerals needg to be held in abeyance until the igeue of locatability of the
mineral in question iE reEolved. In Southwest Resource Council' 96 fBLA 105,
L24 (1937), the Intertor Board of Land Appeals approved the suspension of a
Poo pending the outcone of contest pgoceedings.

Whenra Plan of Operation is gubnitted to the BLM under the 3809 regulations
for suspected common variety mJ.nerals located on or after July 237 1955, we
will nol approve the Poo until a determination has been made on whether the
subjbct miirEral is locatable or salable. Advise the mining.claimant and
opeiator, if, other than'claimant, that they may be nining mineral materials
(salable minerals) under the auspicee of the milri{rg law-a{ld that the BLM wiII
ionduct a common variety determination on the claimg and inveetigate the
vatidity of the claims. If there is good rationale to believe that the
mj.neral ls a common variety, inforn the claimant/operator that the naterial
should be purchased. txpliin procedures for purchasing the material from the
BLM under Lhe Uaterials Act of 1947, J.ncludJ.ng the need to relinquish the
claim. l{hen explaining the rationale for your opinion that the material is
common, clte v , 4O8 E. 2d. 9O7, 908 (9th Cir.
1969), and the test for common/uncommon varieties. Uncommon varieties must
meet the following criteria:

a. There must be a comparlson of the mineral deposit in question
with other deposits of such minerals generallyi

b. The mineral depoeit in questlon muEt have a unique Propertyt

c. The unique property must give the depoaif a distinct and
special value;

d. If, the special value Lg for uEes to which ordinary varietles
of the mineral are put, the depoeit muEt have Eome diEtinct and special value
for such usei
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I e- The dietlnct and spectll value muet be reflected by the hlgherprtce which the material co'rnande ln the market place, or by reducid coet 5r -overhead ao that the proflt to the claimant would be subetaittatty more.

2. optigns for Plan Aporoval. ff the operator LE etilt lnterested innlll"g the material and lneigte on the locatabillty of the aubject mineral, hewill be given the following optione:
' a. lhe BIJI will euapend coneideratLon of the POO pending the

outcome of a mLneral exaninatlon or contegt proceedinge. the SLU wi.U aUowthe performance of any operations that are neceEaarl' (including aegessment
19rk) f9r tlnefy-conpliance with requiremente of Federal and State lawe (Eee
43 csR 3809.1-6(d)).

b. The BLlt will continue with procesaing thb Poo provJ.ded the
oPerator is willing to eeta.blieh an eEcroqr account-for the appiaised value of
nineral removed. The operator must make regrular palments to the escrow
account in a mann95 einilar to palments under 43 CFR 3610. The moneys in the
escroe, account will be dl,gbursed to the operator or to the U.S. lreaiury based
on the final deterrnination on whether the mineral is locatable or salable.

3. Validitv Determinations. lhe BIJ! w111 exarnine the elaims and
Prepa!9 a mineral,rgPort to determine whether the mineral is comimon variety
(and therefore 91]abfe) or uncommon variety (and therefore locatable). This
determination will be done within 90 daye. If tt Le determLned that the
mineral depoaLt Le conmon variety, then a validity determinatton will be
conducted, and a contest complaint will be igeued. The operator should be
advised that pending the outcome of'the conteEt, the BLI{ witt attow the
following types of actions:

a. Th" perfornance of operations that are necesEary, including
asEestEment work for timely compliance with the requirementg of Federal and
State lawg.

b. Continued proceseing of the PoO by the BLil, with conditional
approval if appropriate, provided that the operator establishest an eEcrow
account in an approved federally ineured financial institution, or a BLt't
Eugpense account, and faithfully makee palrmentE at the BLlt,E appraisal rate
for minerals to be mlned and dispoeed. Fiilure to make continued payments may
be cause for euspension of the POO'B conditional approval.

The operator should be advised that removal of mineral materials without an
approved POO will- be considered a willful trespass. The operation rnight also
be subject to lltle 18 crirninal code violations for theft of government
proPerty, 43 CFR 8365 unauthorized destruction of natural features, and 43
U.S.C. 1733(g)7 unauthorized uEe, occupation or development.

For pre P.L. 84-L67, (30 u.s.c. 511 et seg.), mining craims the policy wilr
aPPIy Lf deternination haE been made that the clai:nant does not have the riqht
to remove the mineral materials.
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